
Bascd upon thc Findings of Fact and Conclusiolls of La\\ :as recited in thc attached Order 

of'tl~e Court. Western Star Financc Inc.'s request that it be entitled to allowance and payment of 

an admin~srrative expense pursuant to 1 1 U.S.C. $503(b)(l)(A) fiom July 20: 2000 to July 3 1 ,  

2000 is granted. Furthermore. pursuant to $365(d)( 10). Debtor shall pay Western Star Finance 

IIIC., according to the terms of a confirmed Plan of Reorganization, the rent due under the Leases 

of the tractors for a period con~nle~lcing 60 days after the order for relief iintil the rejection of the 

Leases. In order to set the amounts of those claims, a fi~rther hearing shall be held on 

February 8, 2001 at 10:30 a.m. before the undersigned Judge at the Donald Stuart Russell 

Federal Court House, 201 Magnolia Street, Spartanburg, South Carolina. 
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Chapter 11 

THIS MATTER colnes before the Court upon the hlot~on for .4llowance and Payment of 

Adnl~nistrat~ve C l a ~ n ~  (the "Motion") tiled by Western Star F~nance Inc. ("Western Star") on 

November 6, 2000 In the hfotlon. Western Star requests that ~t be entitled to allowance and 

payment of 5 129,686 40 as an adminlstrative expense pursuant to 1 1 U S C 9503(b)(l :)(A)' for 

the first fifty nine (59) days of post-petit~on rent on the lease of tractors, and further requests 

timely payments pursuant to $365(d)(10) for the rent startmg on the s~xtieth day from the 

pet~t~on date untll the rejection of the respective leases.' On November 21.2000, Yawstar 

Flnanc~al Corporation ("Nav~star") filed an Objection to Western Star's Motion claiming. among 

other things, that Navlstar and other creditors are sin~~larlq situated as Western Star; therefore, 

no adm~nljtratlve c l am payments should be made unt~l all such cla~ms have been filed and 

payment is authorized on a pro-rata bas~s. Debtor also filed an Objection to Mot~on for 

Allowance and Payment of .4dministratlve Cla~m on Novembel- 22, 2000. Debtor objected on 

the grounds that the policy goals of $503(b)(l)(A) of the Bankruptcy Code to encourage 

I Further references to the Bankruptcy Code sl~all be by secaon number only. 

2 At the hearing on the Motion, counsel for Westenl Star presented the follow~ng 
ailiended figures as the amounts requested pursuant to both $503(b)(l)(Aj and 5365(d)(10). 
S187.309 12 for the adminlstrative c la~m pursuant to $503(b)(l )(A) and $27.793,25 for the clalm 
pursuant to $365(d)(10) 



creditors to do buslness with a debtor post-petitlon have not been satisfied in the present case 

and that, e\ en assuming that Westem Star IS ent~tled to limlted admlnistratlve cla~m, the 

aniouiit requested exceeds the reasonable value of the use of the tractors. After cons~der~ng the 

pleadings In the matter and the arguments of the parties and evidence presented at the heanng on 

the Motion. the Court makes the follo\vmg Flndings of Fact and Conclus~ons of L ~ R  pursuant to 

Fed R Ci\. P 57, made apphcable In bankruptc) proceedings by Fed. R Bankr. P 7052. ' 

FIXDINGS OF FACT 

1 D.M Kaye and Sons Transport, Inc. ("Debtor")' is a flatbed and dry van carrier that 

operates a fleet of tractors and trailers throughout the Un~ted States. 

2 On June 2; 2000, Debtor filed its voluntary petitlon for rehef under Chapter 11 of the 

Bankruptcy Code 

3 \l'esteni Star is a corporation engaged In the equlplnent leasing busmess. Durlng the 

per~od from March 3, 1999 through and lncludlng October 19. 1999, Debtor entered lnto ten (10) 

Vehlcle Lease Agreements ("Leasesnj and TRAC Rider Agreements nith Western Star. as 

lessor. pursuant to whlch Debtor leased fifty-nine (59) Western Star 4964EX tractors (the 

"Leased Vehlcles"), In exchange for monthly rental payments I n  the approximate amount of 

S95.009 43 On or about April 18. 2000, Western Star and Debtor entered lnto Modlfied 

Agreements to alter the schedule of monthly rental payments due under the Leases. 

The Court notes that to the extent any of the followmg Findings of Fact constitute 
Conclusions of Law. they are adopted as such, and to the extent any Conclusions of Law 
constitute Findings of Fact. they are so adopted 

4 For instances whlch occurred post-petltlon: the tern] "Debtor" shall refer to the 
debtor-~n-possession. 



4 Debtor retallled possession of the leased vehicle\ after the filing of the petition and 

continued to use Western Star's tractors In the ordinary course of business. Debtor is due for 

monthly ~ e n t s  since and including April 15, 2000. 

i . On June 20: 2000. Western Star and The CIT Group: Equipment Finarlcmg 1nc.' filed an 

Emergency bfotion for Rellef from .4utomatic Stay or. rlltematively for Adequate Protection 

claim~ng that Debtor continued possesslon and use of Western Star and The CIT Group's 

vehlcles and that the cred~tors lacked adequate protection of the~r  financial Interests In the leased 

property, lncludln a lack of adequate Insurance coverage .AJI Inter~m Order was entered in 

con!unct~on wlth the h,lot~ons for Relief from Stay filed by two other credltorsb and the Western 

Star and The CIT Group's motion was continiled at the parties' request until July 20, 2000. 

6 On July 3: 2000. Western Star filed a second Pvlot~on for Relref From Automat~c Stay or: 

Xlternatlvely for Adequate Protect1011 and also filed a Motlon to Compel Assun~ption or 

Rejection of Lease, for Payment of Rent andi'or for Adequate Protection. At the hearlng on those 

motlons held on July 20,2(100. counsel for Debtor and Westein Star announced a settlement of 

all pendlng nlotlons and thereafter noticed s a ~ d  agreement pursuant to Fed R Bankr. P. 4001. 

-, 
I The Stipulation and Agreement Modifying the Automat~c Stay (the "Stipulation and 

Agreement") which uas  tiled on July 27,2000 and ~ h i c h  \ifas noticed pursuant to Fed. R. Bankr. 

P. 3001(d). ~nd~cated  that the Debtor had defaulted under the leases prepetitlon at wh~ch time 

\Vestem Star 1s a \\holly owned subsidiary of The CIT Group 

The I i~ ter~m Order entered July 7, 2000 set forth Debtor's duty to notify each 
lienholder and lessor \+ithln 24 hours of any ~nc~dent  of any damage to the collateral In the 
amount of S i ,500 or more; specified that each I~enholder and lessor had access to Inspect the~r 
collateral. and further requlred Debtor and the Watson Group Insurance Agency to not~fy the 
l~enholders and lessors of any ~ssued cancellat~on of the Insurance policy or any warning of a 
pending default. 



Western Star termmated the Leases in accordance with their terms.' It also provided for the 

turnover of the tractors to Western Star on the following terns and conditions. 

On or before July 3 1.20000. Debtor shall tender to Western Star 
possession of ten Leased Vehicles. On or before August 6,2000. 
Debtor shall tender to Western Star possession of an addit~onal 
twenty Leased Vehicles On or before August 15. 2000, Debtor 
shall tender to Western Star possession of twenty-eight Leased 
Veh~cles With respect to the Leased Veh~cle presently 
undergo~ng rrpalrs. debtor at its cost shall complete the repairs to 
sald vehicle In accordance with the repalr est~mate provided by 
Debtor's adjuster and sald 1,'ehlcle shall be tendered to Western 
Star on the earlier of its repa~r complet~o~l or whenever demanded 
by Western Star in the etent repairs in Western Star's oplnion are 
not being coinpleted timely 

The St~pulation and Agreement Mod~fylng the Autoinat~c Stay further provided that. "Prior to 

tender. debtor may use the Leased Vehicles only In the ordinary course of its business and within 

generally accepted mdustiy standards." The Agreement made no mention of lease payments or 

other adequate protection payments, rather, ~t chiefly provided for the dates of the return of the 

leased tractors and reserved all parties' nghts in regards to the ~ssue of an admmistrative eypense 

cla~ni or other c la~m by Western Star 

7 By Order entered August 22, 2000. the Court approved the St~pulation and Agreement 

Modifying the Automat~c Stay "~hile the Order did not make any mentlon as to the rejection of 

Despite the fact that the Stipulation and Agreement ind~cates that the Leases 
temunated prepet~t~on, that argument was never ra~sed by either party in conjunct~on with the 
Monon presently before the Court. 

S The Order also provided that if Debtor defaulted in its obl~gations under the 
Stipulation and Agreement, Western Star could file an afidavit of noncompl~ance wlth the Court 
and that upon such t i l~ng and senice and, upon the entry of a hrther order of the Court 
reflecting Debtor's default, the automatic stay under $362 would be l~fted and mod~fied to allow 
Western Star to pursue its rights and remedies in and to the leased \eh~cles as provided in the 
Leases and under applicable law. However, the Court did not approve the provision in the 
Stipulat~on and Agreement providing that the Agreement would bind any subsequent trustee of 



the subject Leases and despite the fact that the Court never expressly approved s a ~ d  rejectlon, at 

the hearing on the klot~on the part~es agreed and acknowledged that there had been a defhcto 

rejectlon of the Leases on the vanoils respectne dates of the return of the tractors. 

CONCLUSIONS OF LAW 

In the Mot~on, Western Star clalms that ~t 1s ent~tled to adm~n~strative expense status 

pursuant to $503(b)(l)(A) for lent payments under the Leases for the first fify-n~ne (59) days 

follow~ng the fillng of the petitlon and to t~melq rent payments pursuant to $365(d)(10) for the 

per~od start~ng on the s~xtieth day follow~ng the filing of the pet~t~on and contlnmng until the 

rejection of the Leases 

1. Relationship Between $5365 and 503 

To I-esolve the Issue, the Court must first examine the relationship bemeen $365 and 

s503. Once the petltlon for rel~ef under the Bankruptcy Code has been filed, $365 glves the 

trustee or the debtor-ln-possess~on the authority. "subject to the court's approval, [to] reject any 

executory contract or unexp~red lease ofthe debtor " $365(a). If. after acknowledgmg that the 

assulnption of the lease or executory contract 1s in the bcst interest of the debtor's 

reorganization. the lease 1s assumed, "the debtor IS entitled to receive the benefits under the lease 

but. at the same tlrne: IS responsible for performing ~ t s  obligations thereunder." Intv-hGrowg- 

N~ad.a+_I.m,xLICra~X~1dA~1~~.sI~~b~r~..Tca~s\Y~r~~r1~~ed, 145 F.3d 123. 136 (3d 

C I ~  1998); s.e-caIsn Q365(b)(l). In the case the lease 1s breached after ~t has been assumed. "all 

future pdqrnents due under the rema~nder of the lease become adlnlnistratlve expenses w~th  

the debtor ~f the case u-ere converted to a Chapter 7. 

5 



Luna~Eamdyl3wJ, 194 B.R 429,450 (Bankr K,D. 111. 1996) ("Where a contract is assumed 

by a debtor-in-possess~o~~: damages whlch arise from a post-petltlon breach of that contract are 

'actual, necessary costs and expenses of presen-~ng the estate "'). On the other hand, ~f the lease 

or esecutory contract IS rejected. "absent facts that establ~sh an adm~nistrat~\:e cla~m. damages 

from that breach are ~nerel>- treated as a general, unsecured. pre-pet~tlon claim " Ln~eLa~m 

("[Tlhere is no obllgatron for the trustee to pap post-petltron rent when the leases are rejected, 

except unpa~d-post-pet~t~on rent IS grven unsecured claim status, unless the post-pet~tion rent 

clam IS subject to favored adm~ilistratrve espeilses status ") 

Furthennore. $365!d)(10) pro\ ides, In pert~nent palt. 

The trustee shall trmely perform all of the obligat~ons of the 
debtor, except those specified ln sectlon 365(b)(2). first arlslng 
from or after 60 days after the order for rel~ef rn a case under 
chapter 1 1 of thls title under an unexpired lease of personal 
property, untll such lease is assumed or rejected notwlthstand~ng 
sectlon 503(b)(l) of thls title, unless the court, after notice and a 
hearlng and based on the equlties of the case, orders othenvlse 
w ~ t h  respect to the obligat~ons or timely performance thereof 

Secl~on 365(d)(l0;) prov~des for a "presumptive ent~tlement" to rent due 60 days after the filing 

of the petrtlon xvlthout first meeting the requlrements of $503(b)( ])(A). Sec& Lw.edUhga~!ia 

We, 255 B.R. 900,917 (Bankr. W.D. Okla. 2000); Ir_lre.R~.sseIII:.ave CoOIm2? 247 B.R 

656: 659 (Bankr. E.D. Ky. 2000): L ~ ~ E a n . h m c m . a n A ~ ~ ' a p s C ~ ,  245 B R 897 (Bankr. S D. 

Fla 2000) Thus. uhrle a cred~tor may be entitled to an adniln~strative c lam for rents due durlng 

the first 59 days of the case ~f the requlrements of $503ib)(l)(A) are satisfied, after the 



expiration of the 59-day period. the trustee IS required to timely perfornl under the lease untll 

assumption or rejection. whether or not the lease IS beneficla1 to the bankruptcy estate. S c ~ a  

In . :_? r i~~a-Gas l l r z ,  755 B.R. at 91 i .  

2. Administrative Claim under §503(b)(l)(A) 

Western Star clailns that ~t IS entttled to adn~inistrat~ve espense status pursuant to 

4503(b)(l)(A) for the rent on the tractors leased to Debtor dur~ng the first 59 days of the case.' 

Sect~on 503(b)il)(A) provides that "[alfter notlce and a hear~ng, there shall be allowed 

admln~strat~ve expenses. other than claims allowed undcr sectlon 502if) of t h ~ s  t~tle, including-- 

( l)(N the actual, necessary costs and expenses of preserving the estate, lnclud~ng wages. 

salar~es. or commissions for seru-lces rendered after the commencement of the case." Due to the 

general presumption In bankruptcy matters that "a debtor's l~mtted resources will be equally 

d~str~buted among cred~tors," courts have Interpreted $503 nar~owly. k 1 ~ 4 b X u 1 d  F,nter.-~~ 

~ L T R Q ~ _ ~ ; ) . & ~ ~ Q ~ Q ~ ~ L W ~ ~ ~ ~ I % . ~ ~ I ~ ~ Q : . ~ ~ E ~ ~ ~ ~ ~ . ~ ,  180 F 3d 149 (4th Clr. 1999), SGPAS~Q 

hl.ce S.~u&!~mS-~yd~m.. 25 1 B R 302 (Bankr D S C. 2000) The principal purpose of 

$503(bj( l )(A) IS to give creditors the Incentive to continue deallllg w ~ t h  the debtor-ln-possesston 

and supply it goods and senrices. Scs+m& Ln~~.$nutk~blS~ya~ 25 1 B.R. at 302 ( c t t i n  lnz 

kkcry-G~:Rou.mi En&r , 180 F.3d at 1 5 8 j, %&~JSQ G~~.c~ ;ak~enra .n  Transp,II-~BlAlm 

( I J ~ . ~ ~ ~ ~ ~ ? ~ R . ~ @ Q I L ~ ~ Q ~ I - I . ~ .  1 F 3d 1130 (10th Cir 1993) (c~tatlons omltted) 

("$503 jb)(1)(,4) was not tntended to 'saddle debtors with special post-pet~tion obl~gat~ons Ilghtly 

9 The hlot~on lnlt~ally requested the allou.ance of adm~n~strative expenses pursuant 
to $503(b)(l)(A) In the amount of S129.636.40. At the hearing on the Motlon, counsel for 
Westem Star stated that, after further calculaclons, the amount requested was $182,309 13. 
Honcver, at the conclus~on of the hearing, the partles agreed that. ~f the Court were to grant 
administrative espense status for rents due for the entlre first 59 days of the case, the 
adrnlnlstrat~ve clam would be $176.588 02 



or glve preferential treatment to certaln select cred~tors by creat~ng a broad category of 

adnlun~strative expense.' The pohcy behlnd giving pnorlty to a d m ~ n ~ s t r a t ~ ~ e  expenses m Chapter 

1 1 proceed~ngs 1s 'to encourage cred~tors to supply necessary resources to debtors post- 

pet~t~on.'") 

In order for a claim to be granted adm~n~strat~ve expense status. the party cla~ming 

ent~tlemeut to such status has the burden of proof. I ~ r r  . ~ ~ d ~ m ~ n ~ e t r q l . e . u ~ ~ ~  hc., 1 F.3d at 

1 132, s ~ ~ ~ ~ . s ~ ~ ~ . u r ~ b ~ . ~ . G ~ ~ ~ ~ u ~ ~ E 1 1 1 c r .  180 F 3d at 149 Thus. for a c l a~m to nse to the 

le\.el of adnl~nistrat~ve cla~m. Western Star has [he burden to shon that two factors have been 

met: ( I )  that the clam arose out of a transaction between the cred~tor and the bankrupt's trustee 

or debtor-in-possession; and (2 j that the c lam d~rectly and substant~ally benefited the estate. 

k e . . g  In_r.e,Mz~~.G~:hn~nter.: 1 80 F 3d at 1 5 7 ;  U ~ c u ) s o f r ! . ~ D a W ~ d n ~  

re Dak. I~d!,loc,). 66 F 3d 1091. LO94 (9th Cir 1995). T n . r c X & e g l a n P e t r o m I  m... 1 F.3d 

at 11 32; In-rd3flran. 732 F 2d 584,587 (7th Clr. 1984): In.re-S~.ufhem Soya Cowrp, 251 B.R at 

302, M ~ ~ . € a m d ~ R e s t ~ ~ ~ ~ . ~ i a . n E : a m ~ I y . R ~ .  ~ r e L n m n 1 a m m ~ s ~ ,  194 B.R. 

429,149 (Bankr S D. Ill. 1996); l n~rc&~Sc tu&.~~d~ncs ,L~~  C.'A No. 97-07229-\V (Bankr 

D.S.C 12 19:'2000).'" 

I "  The Court has found some cases in wh~ch the courts allowed the elevation of post- 
pe t~ t~on  rents on pre-pet~tlon leases to adm~nlstrative expense status by conclud~ng that the estate 
was actually benefitted by the use of the leased equipment. Se,eg. h-rt&y~rn~d Cossz~e 
T m c k ~ u ~ g ~ l ~ .  231 B.R. 80 (Bankr D N.D. 1999): h - ~ e & ~ d ~ . o ~ i n p  Prods.. 178 B R. 
563 (Bankr M.D. Ga. 1993) Both cases dealt with pre-petition leases and focused on the Issue 
of whether the property In possession cont~nued to be used by the debtor-ln-possess~on thus 
prov~ding an actual benefit to the estate However, the cases did not analyze the requ~renlent 
that the cla~m arose from a post-petition transaction w ~ t h  the debtor-m-possession Despite the 
analysis adopted by the courts In those cases, t h ~ s  Court adopts the vlew upheld by the Fourth 
C ~ r c u ~ t  111 k b r b e . r c y G ~ ~ R ~ ~ ~ n d h t e r , .  180 F.3d 149 (4th Clr. 1999) that the test to determ~ne 
whether a claim \x:arrants $503(b)(l)(A) treatment is a two-pronged analysls wh~ch  first requlres 
the ex~stence o f a  post-petition transactloll 



The first requirement IS that the claim arlse from a transaction wlth the debtor-ln 

possession or the trustee In sat~sfyng the first prong, courts ha\e stated that such requirement IS 

met m sltuatlons where there has been a post-petlt~on Inducement of a party's performance by a 

debtor-ln-possess~on or trustee. S w  IntleLu~li~nEmLy~Re&, 194 B.R 429 (N.D. 111. 

19961, In h re Luna&m~Jy..E.es,, for example, the court concluded that a debt may be 

promoted to adminlstratlve expense stahls if the creditor provides consideration to the debtor-ln 

pobsesslon Id, at 449 The court went on to explaln. 

Consideration IS furnished to the estate only where the debtor-ln- 
possession Induces post-petltlon performance or where 
performance on a contract not rejected by the debtor-in-possession 
IS rendered to the estate. 

Thus. the key to the allo\vance of an admln~stratlve 
expense under thls analysls 1s an Inducement to a 
thlrd party by a debtor-rn-possession: follo\t-ed by 
consideration from the third party to the debtor-ln- 
pojsesslon. If the cominitments of the pallies arose 
prepetltlon, there IS no admlnistrat~ve expense 
payable from the bankruptcy estate 

In re Card~rd_TndusSF-1~c . 142 B.R 801, 803-04 (Bankr. S.D. 
Ohio 1992). 

Id at 349 (citation ornlttedj: se.eAm hlrelixh-m, 732 F.2d 584 (7th Cir. 1984). 

It 1s clear that where a sale of property IS In question. as opposed to a lease for use of said 

property. and such sale has occurred pre-pet~tion. the defaulted payments may not constitute an 

admlnlstrat~ve. expense claim. &x,eg. Mlc&C~.a ~ , - D ~ k d l d . , I ~ ~ ~ ~ k - h ~ W .  

66 F 3d 1091 (9th Cir. 1995) (hold~ng that a computer software vendor, whlch had entered Into a 

pre-petltron agreement allow~ng debtor to install software on computers that debtor sold, was not 

ent~tled to adrn~nistrat~\e expense status for royalty payments based on debtor's distrlbutlon of 

soft~vare post-petit~on; rather, the court characterized the partles' agreement as a lump-sum sale 



of softuare units and concluded that the debt had arisen pre-pet~tion), h r e  Marcus. 64 B.R. 207 

(N.D. I l l  1986) (finding that a transactlon ~nvolving the sale oftools a ~ l d  parts to debtor was 

finalized pre-petltlon and thus conclud~ng that the cred~tor uas not entitled to administrat~r-e 

clam1 status) 

The cases are clear in concluding that a secured creditor does not gain admln~strative 

expense status by "merely sitting back and allowing the debtor-in possession to cont~nue using 

property uhich the pre-petition debtor o\wed." Iare .Carpe~ntr :~k.eas~ng.a,  991 F.2d 682, 

687 (1  lth Cir 1993) Howeser, a clalm may meet the post-pet~tlon transaction requlrernent lf 

the debtor-ln-possession "actively bargains" for the use of the. collateral and the creditor seeks 

and receives adequate yrotectlon of ~ t s  interest. St:c+es~.d~ (finding that the requlrement that 

there be a post-petitlon transactlon a a s  satisfied because "[rather than s~mply enjoylng the 

benefits of a pre-petition commitment, Debtor actively bargalned for the use of the tractors after 

filing ~ t s  bankruptcy petalon." ), L w ~ ~ m ~ n d ~ C ~ ~ ~ ~ c ~ T ~ ~ y c k ~ n g , I n c ~ ,  23 1 B.R. 80, 84 (Bankr. 

D. N.D. 1999). The Court finds that the facts of thls case present a similar situation In that they 

deal w ~ t h  a lease of equipment and a post-petltion Stlpulation and Agreement blod~fylng the 

4utornatlc Stay mh~ch was actively bargalned for by Debtor 

In thls case, Lv~thin a month after the petitlon was filed, Westem Star filed a Mot~on for 

Rel~ef From Automatic Stay or, Alternatively for Adequate Protection and also filed a Motlon to 

Compel Assumpt~on or Rejection of Lease, for Payment of Rent and/or Adequate Protection. 

The Mot~ons resulted 111 a Stlpulation and Agreement, \vhich \%as noticed to all creditors and 

pai-ties in Interest pursuant to Fed. R. Bankr P 4001(d) The Stipulation and Agreement set the 

terms upon which the leased equipment was to be returned to Western Star. More specifically, it 

provlded for Debtor to tender I0 of the 59 leased tractors to Western Star by July 3 1.2000, 

10 



further turnover of at1 add~t~onal 20 tractors by August 6, 2000; and final tender of the remaining 

trucks to Western Star on or before August 15. 2000 I '  Furthern~ore, the Agreement and 

Stipulat~on prov~ded. "Pnor to tender. debtor may use the Leased Vehicles only in the ord~nary 

course of ~ t s  bus~ness and witliln generally accepted industry standards Further, pnor to tender 

Debtor shall keep the Leased Veh~cles insured and shall repalr and ma~ntaln them as provided by 

the Leases " 

Western Star d ~ d  not merely sit back and allow Debtor to contlnue uslng its tractors 

pursuant to the pre-petition Leases. The cred~tor sought to compel the setting of a deadline for 

the assulnption or  ejection of the leases and sought rent or adequate protectlon to offset any 

decl~ne in value of ~ t s  Interests during the use of the equ~pment. S~milarly, Debtor did not 

merely reject the Leases and hold the equipment Rather, In response to cred~tor's actlon to 

conlpel, Debtor "actively barga~ned" 1~1th \Vestern Star as indicated by the St~pulat~on and 

Agreement for a spec~fied and continued use of the equipment until certain dates, without 

contemporaneous lease payments or payments for adequate protectlon 

Wh~le the effect of $365(d)(10) provtdes a "breathing spell" for a debtor-~n-possession to 

make a reasoned dec~sion to assume or reject a lease, it does not compel that dec~sion at any tlme 

before confirmation, nor does it requlre the lessor of personal property to supply its property. 

I I One of the 59 tractors In Debtor's possession had been damages and required 
major repair As to that tractor. the Stipulat~on and Agreement provided: 

Li'lth respect to the Leased l 'eh~cle presently undergoing repairs, 
debtor at 11s cost shall complete the repairs to sald ~ e h ~ c l e  in 
accordance with the repair estlmate provtded by debtor's adjuster 
and said Veh~cle shall be tendered to $Vestem Star on the earlier of 
~ t s  repair completion or whene~ er demanded by Western Star in 
the event repalrs In Western Star's oplnlon are not be~ng 
completed t~mely 



durlng the ikst 59 days, free and clear of any charges or protections untll rejection. By ~ t s  

motlons. Western Star requested rel~ef from stay," lease payments and adequate protection, and 

a court-ordered date for the assumption or reject~on of the leases It exchanged ~ t s  rlghts to these 

remed~es for Debtor's agreement to Insure. nlalntaln, repalr and return the tractors by turnover 

on dates certaln. and thereby a to~ded further delay. attorneys' fees, and costs associated w ~ t h  

further court procredlngs or an ~nvoluntary repossession Slmllarly, Debtor negotiated for the 

continuing possesslor1 and use of the tractors wthout payment to Western Star 

After such negotlatlon, the partles reached an agreement; whlch tvas the announced to 

then Court, noticed to creditors, and approked by Order entered August 22. 2000. Under the 

circumstances of t h ~ s  partlcular case, it thus appears that the post-petltion transactlon 

I2 In 1991, through the Bankruptcy Refonn .Act, $363(e) was amended to provide as 
follows: 

Notw~thstandmg an) other pro1 islon of t h ~ s  sectlon, at any tlme, 
on request of any entlty that has an Interest In property used, sold, 
or leased, or proposed to be used. sold, or leased, by the trustee, 
the court, wlth or u~thout  a hearlng. shall prohtblt or condition 
such use. sale. or lease as In necessary to prokide adequate 
protectlon of such interest. This subsectiot~ also appl~es to 
property that IS subject to any unexpued lease of personal property 
(to the exclusion of such propeiq belng subject to an order to grant 
rellef from the stay under section 362). 

Sectlon 363(e) \+as thus amended to clarify a lessor's nght to adequate protection of ~ t s  interest 
In property but to specify that such lessor may not obtaln rellef from the stay pursuant to 
4362jd). kc 3 G d b e ~ ~ n d b k r u p I c y ,  ?363.05[4] (15th cd. rev. 2000) (footnotes omitted) ("The 
amendment suggests that such a lessor may obtaln protectlon of ~ t s  Interest In the property leased 
to the debtor, such as protectlon of the value of the property or enforcement of the debtor's 
obllgatlon to make rental payments under section 365(d)(1), but may not obtaln rel~ef from the 
stay to retake the property based on a lack of adequate protection "). In thts case. the Court also 
notes that bvhlle relief from the automatic stay IS generally not granted to lessors for lack of 
adequate protectlon, relief map be an appropriate remedy ~f the leases were terminated pre- 
prtlt~on, as lndlcated by the St~pulat~on and Agreement 



requirement of $503(b)(l)(A) \\as met The Court further finds that the post-petmon transaction 

requlred to satlsfy $503(bl(l)(rZ) should be recognized as havlng been entered Into on July 20. 

2000. when the part~es' agreement was announced before the Court. 

Ha\ Ing concluded that the first prong requir~iig a post-pet~t~on transactloll w t h  the 

debtor-111-possess~on or the trustee has been satisfied. the next question becomes whether the use 

of the trucks benefitted the estate. The language of $503(b)(I)(A) specifies that administrat~ve 

pnorlty status 1s warranted for "ach~al: necessary costs and expenses of preserv~ng the estate." 

The Foilrth Clrcult has Interpreted t h ~ s  requirement as follows: 

This . . . narron- Interpretahon requlres actual use of the creditor's 
property by the debtor, thereby confel~lng a concrete benefit on the 
estate before a clalni is allowable as an adrninlstrat~ve expense 
Accordingly. the mere potent~al of benefit to the estate 1s 
~nsuffic~ent for the claim to acqulre status as an adm~nistrative 
expense The Court's adm~nistrative expense lnqulry centers upon 
whether the estate has received an actual benefit, as opposed to the 
loss a cred~tor ni~ght experience by virtue of the debtor's 
possession of ~ t s  property. 

Saxa 251 B.R 302 (Bankr D S C. 2000) In t h ~ s  case, there IS no d~spute benveen the partles as 

to the fact that the tractors In questlon were used by Debtor post-petmon and provided an actual 

benefit to the estate by allow~ng Debtor to contlnue ~ t s  busmess operations; therefore, the Court 

finds that the second prong of the allalysls to determine whether a c la~m warrants admin~strat~ve 

cla~m status is also met 

Desp~te the narro* application of $503(b)(l j(A) conteinplated by the Fourth Clrcult In 

149 (4th Clr 19991, the Court finds that thls holdlng concurs with the pollcy reasons behind that 

section As stated by t h ~ s  Court I n  In.r.e..So&~n.S~ya. 25 1 B R 302 (Bankr. D.S.C. 2000). 



"[tlhe maln purpose behlnd grantlng adrn~nistratlve expense status to certaln expenses of a 

debtor is to ~nduce creditors and landlords to continue do~ng busmess with the debtor or to enter 

Into new loans or contracts " Id, Thls policy 1s furthered by sltuatlons such as In t h ~ s  case where 

Debtor ~nduced Western Star to forego certam rights and actnely bargained for and cont~nued to 

use the tractors which prov~ded an actual and direct benefit to the estate." 

Therefo~e, the Court concludes that, as for the c l s ~ m  for the rent due for the first 59-days 

follo~v~ng the tiling of the pet~tlon, such clai~n \varrants ddmin~strat~ve expense status In 11s 

Object~on. Debtor polnted out that the rate requested by Western Star d ~ d  not represent the 

reasonable value of Debtor's use of the tractors because, prlor to the~r  surrender. the vehicles sat 

, : In the case of E Q L U D ~ O I . C . ~ ~ U ~ L B Q ~ ~ ~ ~ S ,  35 F.3d 860 (4th Clr. 1994), the 
Fourth C ~ r c u ~ t  noted that In certa~n situations admin~strat~ve claim status may be granted even 
where no new post-petltlon cred~t IS extended. In a footnote, the court explamed: 

It may seem odd that a $503(b) admlmstrative expense can be 
created by a debtor's postpetition use . . of collateral which the 
debtor had also used before gomg bankrupt. It seems odd because 
when we th~nk of $503(b) administrative expense claims, we think 
of cla~ms "allowed for those who agree to extend postpetition 
credlt to the bankruptcy estate as a loan or ~n the fu ln~sh~ng of 
goods or sen  ices." . . It  may seem like somewhat of a stretch, 
then, to say that a cred~tor whose collateral is be~ng used by the 
debtor aga~nst the creditor's wishes somehow 1s extend~ng 
postpetitlon cred~t to the estate But. as we s a ~ d  in Gri~ndy. "what 
constitute actual and necessary costs and expenses of preservmg 
the estate m~ght well be opened to judlclal construction." . . . It is 
th~s  flex~ble judicial cons t r i~~ t~on  of Q503(b) which allows us to 
suggest that a cred~tor extends postpetltlon credit when In realtty 
the creditor--who IS forced to allow the debtor's coi~t~nued use of 
collateral after the debtor sl~des into bankruptcy--extends no cred~t 
at all. . . . 

The court then went on to state that the "flexible judlclal construction" could only be "stretched" 
to a certaln point, and concluded that a mere potentla1 benefit to the estate could not warrant the 
granting of an adm~n~strat~ve expense cla~m. In thls case. however, the Court finds that an actual 
L 

and direct benefit was bestowed upon the estate. 



~dle  durlng the decommission~ng process. The Court finds that Western Star should be granted 

an ad~ninrstrative cla~rn pursuant to $503(b)(l )(A) for the post-petltion rental payments from 

July 20,2000. the date of the hear~ng at whrch the existence of an agreement was announced. to 

July 31.1000, t a k ~ n  ~ n t o  account the fact that certaln trucks may have been decommiss~oned 

' 4  prior to that date Furthermore, the Court finds that the lease rental rate IS the proper rate for 

the adm~n~stratlve c l a ~ m  in t h ~ s  particular case Ho\vever, smce the Court was not presented with 

the dates on which the various tractors were decommissioned, the Court must schedule a further 

hear~ng to determine the exact amouilt of Western Star's $503(b) admin~strative cla~m. The 

hearing is scheduled for February 8,2001 at 10:30 a.m. before the undersigned Judge at 

the Donald Stuart Russell Federal Court House, 201 Magnolia Street, Spartanburg, South 

Carolina. 

3. Claim under §365(6)(10) 

Western Star also requests payment for the rent due startlng on the slxt~eth day after the 

pe t~ t~on  date until the rejection of the respectwe Leases The origmal claim for rents due 

pursuant to $365(d)(10) was in the amount of $27.293.25; however, after taking ~ n t o  account that 

the tractors were decomm~ssioned for an average of seven days prror to being retunled, at the 

hearing on the Motion the parties submi~ted a written st~pulat~on that the $365(d)(10) cla~m, 

would be reduced to S12,052.40 " As discussed above, the purpose of $365(d](10) 1s to 

' Sectlon 365(d)i10) governs the per~od starting on August 1, 2000. the s ~ s t ~ e t h  day 
after the fil~ng of the pec~t~on 

I i As stated earlier. despite the fact that the Court never expressly author~zed the 
rejectloll of the subject Leases, the parties ackno\vledged that there \vas a defacro rejection. 

Furthermore. for purposes of deteln~un~ng the clalm pursuant to 3365(dj(IO). the respect~ve 



mandate the performance of the debtor's duties and obligaliuns undzr an ur~~npircd lease 

beginning 60 days after filing, regardless of whether the claim meets the requirements of 

§503(b)(l)(A). See. hr&hgmh Gas CCL, 255 B.R. 900, 917 (Bankr. W.D. Okla. 2000). 

Accordingly, pursuant to §365(d)(10), the Court finds that Debtor is obligated to Western Star 

for the payment for a period between 60 days after the order for relief and the various dates the 

tractors were returned to Western Star, which represent the dale the Leases were rejected. 

Western Star claims that, due to the language in §365(d)(10) indicating that the trustee 

shall "timely" perform the debtor's obligations, it should be paid immediately for the claim due 

pursuant to §365(d)(10). However, due to the circumstances in this case, the Court is inclined to 

deny the immediate payment of Western Star's claim. Debtor has already filed a Disclosure 

Statement and Ylan of Keorganization on December 2 1,2000, and a hearing on rhe Disclosure 

Statement is presently scheduled for February 8,2001. Furthermore, there are several other 

creditors in this case which are holding administrative expense claims; some creditors's claims, 

including Navistar's, are for post-petition rent payments under leases which were assumed and 

later hreached. Considering the equities in this case, the Court finds that it is proper to have 

Western Star's claim pursuant to $365(d)(10) be considered for payment along with other 

administrative claims similarly situated at confirmation of a Plan of ~eorganization.'~ 1n order 

to set the amount of that claim, a further hearing shall be held on February 8, 2001 at 

Leases should be deemed rejected on the various dates the trucks were returned to Western Star. 

l6 The Court is prepared to accept the stipulation of the parties as to the amount of 
the $365(d)(10) claim, $12,052.40, submitted into evidence at the July 20,2000 hearing. 
However, considering the time constraints under which the parties operated in presenting the 
stipulation at the prior hearing, the Court will consider further arguments at a hearing scheduled 
for February 8,2001 as to the effect of the decommissioning of the tractors on the rent due under 
the §365(d)(10) claim. 



10:30 a.m. before the undersigned Judge at the Donald Stuart Russell Federal Court 

House, 201 Magnolia Street, Spartanburg, South Carolina. 

COYC1,USION 

E;roln the arguments d~scussed above, it is therefore 

ORDERED that, to the extent stated above, Western Star's request that it be entitled to 

allowance and paynent of an admi~listrative expense pursuant to 5503(b)(l)(A) during the first 

59 days after the petition is filed is granted. Due to the lack of specific evidence necessasy for 

the Court to detcmlille the exact amount of Western Star's ad~ilinistrat~ve clainl pursuant to this 

ruling. a further hearing has been scheduled before the undersigned Judge on February 8, 

2001 at 10:30 a.m. at the Donald Stuart Russell Federal Court House, 201 Magnolia Street, 

Spartanburg, South Carolina. 

IT 1s FUI2'1'HEK ORDERED that, pursuant to $305(d)(10), Debtor shall pay Western 

Star. according to a confirnled Plan of Reorganization, the rent due for the Leases of tractors for 

the period commencing 60 days after the order for rcliei'until the rejection of the Leases. In 

order to set the amount of that claim, a further hearing shall be held on February 8,2001 

at 10:30 a.m. before the undersigned Judge at the Donald Stuart Russell Federal Court 

House, 201 Magnolia Street, Spartanburg, South Carolina. 

AND I?' IS SO ORDEREI). 

I D STATES BANKRUPTCY JUDGE w 




